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STATEMENT OF ISSUE ON APPEAL 
Lois M. Borden, Appellant-Personal Representative in 
the above-referenced matter relies upon the Statement of Issue 
set forth in Appellant's Brief filed with this Court on 
September 12, 1985, 
DETERMINATIVE STATUTE 
Section 75-2-302 of the Utah Uniform Probate Code 
relied upon by the Personal Representative is attached hereto 
as Exhibit "A." 
STATEMENT OF THE CASE 
The Personal Representative relies upon the "Statement 
of the Case" set forth in Appellant's Brief. However, the 
Personal Representative takes exception to portions of Claim-
ant's Statement of the Case, and in particular, the statement 
that "[t]he Will was drafted, executed and witnessed under the 
direction and control of the only beneficiary, Charlotte 
Lane." In response, the Personal Representative attaches as 
Exhibit "B" a copy of her Affidavit filed with the lower Court, 
which demonstrates that the decedent's Last Will and Testament 
(hereinafter referred to as the "Will") was not drafted, 
executed and witnessed under the direction and control of 
Charlotte L. Burnham. On the contrary, the Affidavit demon-
strates that the Personal Representative, at the request of the 
decedent, arranged to have her friend Helen Cromier, of Reno, 
Nevada prepare the decedent's Will. (Affidavit of Lois M. 
Borden, MM 4-5.) Furthermore, said Helen Cromier accompanied 
the Personal Representative to California to meet with the 
decedent for the purpose of assisting the decedent with the 
execution of his Will. (Affidavit of Lois M. Borden, M 6.) 
Moreover, at the time of the decedent's execution of his Will, 
Charlotte L. Burnham, his wife, was not present. (Affidavit of 
Lois M. Borden, If 8.) Thus, Claimant's statement with respect 
to Charlotte L. Burnham's role in the execution of the dece-
dent's Will is totally inaccurate. 
Furthermore, the Personal Representative takes excep-
tion to Claimants conclusary statement that Charlotte L. 
Burnham should be deemed to have predeceased the decedent pur-
suant to paragraph FIFTH of decedent's Will. 
STATEMENT OF FACTS 
The Personal Representative relies upon the Statement 
of Facts set forth in Appellant's Brief previously filed with 
this Court. The Personal Representative, however, takes excep-
tion to portions of Claimants' Statement of Facts, and in 
particular, the statement that Charlotte L. Burnham is deemed 
to have predeceased the decedent by virtue of her exercising 
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her beneficiary rights pursuant to paragraph FOURTH of dece-
dent's Will. 
SUMMARY OF ARGUMENT 
Section 75-2-302(1)(a) of the Utah Uniform Probate 
Code provides that if a testator fails to provide for his 
children in his will, the omitted children receive a share of 
the testator's estate equal to what the children would have 
received had the testator died intestate, unless, among other 
things, it appears from the Will that the omission was inten-
tional . The provisions under decedent • s '* Will clearly demon-
strate that the decedent intentionally omitted his children, 
including the Claimants, from taking under his Will or against 
his estate as pretermitted heirs. The decedent left his entire 
estate to his wife, Charlotte L. Burnham, pursuant to paragraph 
FOURTH, and then provided in paragraph FIFTH that if any "bene-
ficiary, legal heir, [or] heirs of issue" made any claim 
against the express provisions of the Will, or in any manner 
contested or attempted to nullify the terms of the Will, then 
such person would be deemed to have predeceased the decedent 
without surviving issue, and thus take nothing. The Personal 
Representative submits that decedent's complete disposition of 
his estate to his wife, together with paragraph FIFTH, which 
effectively disinherits his children, demonstrates that the 
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decedent intentionally excluded his children from taking under 
his Will or against the estate as pretermitted heirs. Accord-
ingly, the decedent's Will satisfies the requirements under 
Section 75-2-302(1)(a) of the Utah Uniform Probate Code, and 
effectively precludes the Claimants as heirs from taking an 
intestate share of decedent's estate as pretermitted heirs. 
Construction of decedent's Will as Claimants suggest 
would result in giving no effect to paragraph FOURTH of the 
decedent's Will. More importantly, such a construction would 
contradict the clear intent of the decedent. 
ARGUMENT 
I. 
THE CLAIMANTS ARE NOT ENTITLED 
TO INHERIT AS PRETERMITTED HEIRS 
A. An In-Terrorem Clause Precluding "Heirs" as a Class from 
Taking Under the Will Constitutes an Effective Disinheri-
tance Provision. 
Claimants contend that the in-terrorem clause under 
paragraph FIFTH of decedent's Will is insufficient to exclude 
the decedent's omitted children from taking an intestate share 
of the his estate pursuant to Section 75-2-302(1) of the Utah 
Uniform Probate Code. Although the decedent's Will does not 
make specific reference to the Claimant by name, paragraph 
FIFTH precludes the decedent's "legal heirs," which includes 
the Claimants, from taking under decedent's Will or against his 
estate. 
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An in-terrorem clause precluding heirs as a class from 
taking under a decedent's Will or against his estate is suffi-
cient to preclude operation of the pretermitted heir statute. 
In In the Matter of the Estate of Hilton, 649 P.2d 488 (N.M. 
1982) cert, denied 649 P.2d 1391 (1982), the New Mexico Supreme 
Court, in holding that an in-terrorem clause may preclude 
descendants from claiming under the New Mexico pretermitted 
heir statute, concluded: 
[T]he language contained in paragraph VII 
[an in-terrorem clause] of testator's will 
stating that if any person claims to be an 
'heir of mine and establishes such a claim 
in a court of competent jurisdiction' 
amounts to an expression by the testator of 
the intention to exclude appellants as heirs 
from taking under his will as a class. 
As noted in 45 Cal. L. Rev. 220 
(1957): The ordinary no-contest 
clause, disinheriting or leaving a 
nominal sum to 'any other person or 
persons' or 'anyone' who may contest 
this will, has been held insufficient 
to show the required intent to 
exclude. On the other hand, clauses 
excluding or making nominal provision 
for ' heirs' or 'persons claiming to be 
heirs' have been held specific enough 
to prevent descendants from claiming 
under the [pretermitted heir] statute. 
[Emphasis supplied.] 
Matter of the Estate of Hilton, 649 P.2d at 495. 
Furthermore, in In the Matter of the Estate of 
McClure, 214 Cal. App. 2d 590, 29 Cal. Rptr. 569 (1963), the 
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California appellate court, rejecting a decedent's grand-
daughter's claim as a pretermitted heir, concluded: 
[A] provision in a will bequeathing a 
nominal amount to any person claiming to be 
an heir of the testator refers to a child of 
the testator not otherwise provided for 
therein, and satisfies the requirements of 
[the pretermitted heir statute] that it 
appear therefrom that he had such child in 
mind at the time of executing his will, and 
intentionally omitted making any other pro-
vision therefor. [Citations omitted.] Such 
a provision is equivalent to a disinheri-
tance clause. [Citations omitted.] Such a 
provision is equivalent to a disinheritance 
clause. [Citations omitted.] [Emphasis 
supplied.] 
Matter of the Estate of McClure, 214 Cal. App. 2d at , 29 
Cal Rptr. at 571. 
Finally, In the Estate of Leonetti, 115 Cal. App. 3d 
378, 171 Cal. Rptr. 303 (1981), the California appellate court, 
concluding that an in-terrorem provision may sufficiently 
establish a decedent's intention to disinherit heirs, noted: 
No-contest clauses precluding heirs as a 
class from participating are in effect both 
no-contest and disinheritance provisions. 
Such provision are upheld against conten-
tions that they lacked specificity to pre-
vent the operation of the pretermission 
statute. (See Estate of Szekelv, (1980) 104 
Cal App. 3d 236, 163 Cal Rptr. 506; Estate 
of Bank, supra, 248 Cal App. 2d 429, 433, 56 
Cal Rptr. 559; Estate of McClure, supra, 214 
Cal App. 2d 590, 593, 29 Cal Rptr. 569; 
Estate of Brown, (1958), 164 Cal App. 2d 
160, 161, 330 P.2d 232.) [Emphasis supplied.] 
-6-
In the instant matter, paragraph FIFTH of decedent's 
Will is more than just an in-terrorem clause. This provision 
further provides that if any "beneficiary, legal heir, [or] 
heirs of issue" makes any claim, then otherwise provided for 
under decedent's Will, against the decedent's estate, then such 
person will be deemed to have predeceased the decedent without 
surviving issue, and thus take nothing. Paragraph FIFTH, 
especially when read in conjunction with paragraph FOURTH, 
demonstrates decedent's intent to disinherit Claimants, as 
heirs, from taking any share of the decedent's estate. Thus, 
paragraph FIFTH constitutes, in effect, both an in-terrorem and 
a disinheritance provision. Accordingly, Claimant's are not 
entitled to an intestate share of the decedent's estate as pre-
termitted under Section 75-2-302(1)(a) of the Utah Uniform Pro-
bate Code. 
B. Decedent Intentionally Excluded the Claimants as Heirs from 
Taking Under His Will. 
Claimants further contend that Section 75-2-302 pro-
vides "that if a testator fails to provide in his Will for any 
of his children of issue, the omitted child will receive a 
share in the Estate." Claimants clearly have misstated Utah 
law. Section 75-2-302(1)(a) provides that a testator may dis-
inherit his children if it appears from the will that the omis-
sion was intentional. 
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As indicated above, paragraph FOURTH, together with 
paragraph FIFTH, evinces a clear intent that the decedent 
intentionally omitted his "legal heirs," which by way of class 
association includes the Claimants, from taking either under 
his Will or against his estate. Accordingly, the decedent's 
Will effectively rebuts any presumption that the Claimants are 
pretermitted heirs, and thus precludes the Claimants from 
taking an intestate share of the decedent's estate as preter-
mitted heirs, 
C. The Lower Court has Ruled that the Decedent's Will is Valid. 
Claimants contend that the decedent's Will -is "void." 
On or about February 4, 1985, Claimants filed a Motion for Sum-
mary Judgment, seeking, among other things, a determination 
that decedent's Will was invalid. However, this aspect of 
Claimants' motion was denied. On May 31, 1985, in an "Order on 
Memorandum Decision, Admitting Will to Probate and Appointing 
Personal Representative," the Honorable Judge Philip R. 
Fishier, ordered, among other things, that the decedent's Will 
was valid and thereby admitted to probate. Claimants have not 
appealed any portion of this final Order. Thus, the Claimants 
are barred at this time from raising any issues with respect to 
the validity of the decedent's Will. 
Similarly, the Per-sonal Representative takes exception 
to the Claimants reference to the decedent's Will as a "death 
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bed will," and in particular, the suggestion that as such the 
decedent's Will is invalid. As indicated above, decedent's 
Will was prepared by Helen Cromier, and was duly executed by 
the decedent in contemplation of his death. Thus, decedent's 
Will satisfies the most fundamental requisite of a valid 
will—that of testamentary intent. 
D. Charlotte L. Burnham Should Not Be Deemed to Have Prede-
ceased the Decedent. 
Notwithstanding the complete disposition of decedent's 
estate to his surviving wife, Charlotte L. Burnham, Claimants 
contend that Charlotte L. Burnham is deemed to have predeceased 
the decedent because she has attempted to exercise her bene-
ficiary rights as set forth in paragraph FOURTH of decedent's 
Will. The Personal Representative submits that Claimants' 
reading of decedent's Will is nonsensical. 
Section 75-1-102(2)(b) of the Utah Uniform Probate 
Code provides that one of the purposes of the Probate Code is 
to "discover and make effective the intent of a decedent in 
distribution of his property." As stated in In re Wallach's 
Estate, 18 Utah 2d 240, 420 P.2d 40 (1966), the paramount 
objective in interpreting a will is to give effect to the 
intent and desire of the testator, insofar as such can be 
ascertained, and therefore, the will should be read and under-
stood as a whole and meaning given to all provisions considered 
in their relationship to each other. The decedent's intent to 
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leave all of his property to his surviving spouse, Charlotte L. 
Burnham, and thereby exclude his children is amply clear. 
Paragraph FOURTH of the decedent's Will provides for a complete 
disposition of decedent's estate to his wife, Charlotte L. 
Burnham. The following paragraph provides that if "any bene-
ficiary, legal heir [or] heirs of issue" makes any claim 
against the decedent's estate, than otherwise set forth under 
the Will, or contests or otherwise attempts to nullify any por-
tion of decedent's Will, then such person shall be deemed to 
have predeceased the decedent, and thus take nothing. Simply 
stated, paragraph FIFTH disinherits all heirs not otherwise 
provided for in paragraph FOURTH, as well as penalizes those 
persons who contest or challenge the provisions of decedent's 
Will. To read paragraph FIFTH as the Claimants suggest would 
be to give absolutely no effect to paragraph FOURTH. To con-
strue paragraph FIFTH to take away what paragraph FOURTH gives 
makes absolutely no sense. Accordingly, the Personal Represen-
tative submits that Claimants reading of decedent's Will is 
improper, and that Charlotte L. Burnham should not be deemed to 
have predeceased the decedent. Although not specific on this 
point, this was the opinion of District Court Judge Philip R. 
Fishier when he entered his Memorandum Decision. 
E. Complete Disposition of Decedent's Estate Alone Demon-
strates an Intent to Disinherit Claimants. 
Claimants finally contend that a testatorial disposi-
tion of an entire estate does not alone effectively evince an 
-10-
intent on the part of the decedent to exclude his children from 
taking a share of a decedent's estate. See, In the Matter of 
the Estate of Crump, 614 P.2d 1096 (Okla. 1980). However, in 
In re Newell's Estate, 78 Utah 463, 5 P.2d 230 (1970), the Utah 
Supreme Court held that complete disposition of a decedent's 
estate to designated beneficiaries under a will effectively 
demonstrates the decedent's intent to exclude his children from 
taking under a decedent's Will or against his estate. 
Furthermore, the holding in Crump has been limited by 
the recent decision of In the Matter of the Estate of Hester, 
671 P.2d 54 (Okla. 1983), in which the Oklahoma Supreme Court 
held that any expression demonstrating an intent on the part of 
a decedent to exclude his children, coupled with a complete 
disposition of the decedent's estate to persons other than the 
decedent's children, demonstrates a clear intent that the dece-
dent intentionally excluded his children from taking either 
under his Will or against his estate. In the instant matter, 
complete disposition of the decedent's estate, together with a 
provision essentially disinheriting his children, evinces a 
clear intent that decedent intentionally excluded his children 
from taking a share of his estate. Accordingly, decedent's 
Will effectively precludes Claimants from taking under the 
decedent's Will or against his estate as pretermitted heirs 
pursuant to Section 75-2-302(1)(a) . 
-11-
CONCLUSION 
Based upon the foregoing, the Personal Representative 
respectfully submits that the decedent's Will clearly demon-
strates that he intented to intentionally exclude his children, 
including the Claimants, from taking under the provisions of 
his Will or against his estate as pretermitted heirs. Accord-
ingly, the Personal Representative respectfully requests that 
the Court find the Claimants are not pretermitted heirs under 
Utah law, and thus reverse the summary judgment in favor of the 
Claimants entered by the Honorable Judge Philip R. Fishier of 
the Third Judicial District Court. 
WILIylAM L. CRAWFORD 
ffo&- 'rt)l-' 
R J. POS / / 
of and for 
PARSONS, BEHLE & LATIMER 
Attorneys for Appellant 
Lois M. Borden 
185 South State Street, Suite 700 
P. 0. Box 11898 
Salt Lake City, UT 84147-0898 
Telephone: (801) 532-1234 
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true and correct copies of the foregoing APPELLANT'S RESPONSIVE 
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day of November, 1985: 
Mark S. Miner, Esq. 
525 Newhouse Buildinjg 
10 Exchange Place 
Salt Lake City, ^ ftah .84,111 
ty* £ M> 
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ADDENDUM 
EXHIBIT A 
75-2-302. Pretermitted children—(1) If a 
testator fails to provide in his will for 
any of his children or issue of a deceased 
child, the omitted child or issue receives a 
share in the estate equal in value to that 
which he would have received if the testator 
had died intestate unless: 
(a) It appears from the will that the 
omission was intentional; 
(b) When the will was executed the 
testator had one or more children and 
devised substantially all his estate to 
or for the exclusive benefit of the 
other parent of the omitted child, or 
of the deceased child whose issue are 
omitted; or 
(c) The testator provided for the 
child or issue by transfer outside the 
will and the intent that the transfer 
be in lieu of a testamentary provision 
is shown by statements of the testator 
or from the amount of the transfer or 
other evidence. 
(2) If at the time of execution of the will 
the testator fails to provide in his will 
for a living child solely because he 
believes the child to be dead, the child 
receives a share in the estate equal in 
value to that which he would have received 
if the testator had died intestate. 
(3) In satisfying a share provided by this 
section, the devises made by the will abate 
as provided in section 75-3-902. 
(4) If the issue of a deceased child takes 
the share of the deceased child under 
section 75-2-605, the issue shall not be 
considered pretermitted and shall not 
receive a share of the estate under this 
section. 
(5) If it appears from the will that the 
omission of a child of the testator was 
intentional and if no express provision is 
made in the testator was intentional and if 
no express provision is made in the will for 
the issue of the child, the testator will be 
considered to have intended to also omit the 
issue. 
0904J 
EXHIBIT "B" (/as.-
WILLIAM L. CRAWFORD (A0749) 
of and for 
PARSONS, BEHLE & LATIMER 
Attorneys for Personal Representative 
185 South State Street, Suite 700 
P.O. Box 11893 
Salt Lake City, UT 84147 
Telephone: (801) 532-1234 
^K'i^J ..«. 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
* * * * * * * 
IN THE MATTER OF THE ESTATE 
OF 
DEAN CHARLES BURNHAM, 
Deceased. 
AFFIDAVIT OF 
LOIS M. BORDEN 
Probate No. P-84-1100 
Judge Philip R. Fischler 
* * * * * * * 
STATE OF NEVADA 
COUNTY OF WASHOE 
ss . 
) 
Comes now Lois H. Borden, who, being duly sworn upon 
her oath, deposes and says as follows: 
1. Affiant is the sister of Dean C. Burnham, 
deceased. 
2. Affiant is over the age of 21 year: and resides 
at 825 DeLuschi Lane, #329, Reno, Nevada 89502. 
3. Affiant has filed a petition with this Court for 
Appointment of Personal Representative and for Probate of tne 
Last Will and Testament of Dean C. Burnham dated July 23, 1954. 
4. Prior to the execution of his will, Dean C. 
Burnham requested that affiant arrange to have a will prepared 
for him. 
5. At the request of the decedent, affiant arranged 
to have a will prepared by a friend, Helen Cormier, of Reno, 
Nevada; although not an attorney, Helen Cormier has had 
extensive experience in the legal field, having been in charge 
of court administration, giving court procedure classes, and 
being responsible for the publication of a justice handbook in 
Reno. 
6. At affiant's request, the said Helen Cormier 
prepared the Last Will and Testament for Dean Burnham and 
accompanied affiant to California to meet with Mr. Burnham for 
the purpose of assiting him with the execution of his will. 
7. Affiant had communication with and was in contact 
with Mr. Burnham immediately prior to the execution of his will 
on July 28, 1984, and met with him and others on the date that 
Mr. Burnham executed his will. During the time leading up to 
the execution of his will, Mr. Burnham expressed to affiant two 
or three times that he wanted to leave everythin; to his wife, 
Charlotte Lane Burnham. 
8. Affiant, being the sister of the decedent, of 
course knew the decedent for his entire lifetime and was 
familiar with his past marriage and the children by his 
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previous marriage as well as his current marriage to Charlotte 
Lane Burnham. Affiant believes that during the time that he 
knew Charlotte Lane Burnham (previously Charlotte Beeson), was 
the only time in Mr. Burnham's life that he was ever really 
happy. Consequently, the provision in his will leaving every-
thing to his wife is perfectly consistent with his expressed 
desires and his feelings about his wife. 
8. Affiant believes that at the time Mr. Burnham 
signed his will on July 28, 1984, he was not under any drugs 
that prevented him from knowing exactly what he was doing when 
he executed his will. In addition, Charlotte Burnham, his 
wife, was not present in the room when Mr.- Burnham executed his 
will and affiant truly believes that at the time Mr. Burnham 
executed his will he did so as his free and voluntary act and 
that he was not under any fraud, duress, undue influence, 
mistake, or anything of a similar nature. 
9. Affiant had an occasion to examine the last will 
and testament of Dean c. Burnham after he signed it and 
attached hereto and incorporated herein by reference is a true 
and correct copy of said will, the same consisting of three 
pages including a blank second page with a line drawn through 
it and bearing Mr. Burnham's initials. 
DATED this •*'- day of /' - , 1985. 
LOIS M. BORDEN 
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f. S u b s c r i b e d and sworn t o b e f o r e me t h i s ' / day of 
h*tL-ai4>u > i 1985. 
My Commission Expires: 
6925D 
4^ NOTARY-PUBLIC 
R e s i d i n g a t : ' / ^ i X C S * v AM, 
j SZ-^>\ LESLIE M. FRY 
I #' . ^ i ^ Notary Public - Slate of N&v*J* 
j* Vv • ' 'v-".*y A PP° , r ! t m « n ' Pocofrf-KJ In Wuho* County 
| v ••• ; / MY APPOINTMENT EXPIRES JULY 2. WtB 
- q -
